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Generally, 901.02 


CONTEXT 
Character evidence, other acts, 
404.708 


CONTINUITY OF MENTAL 
STATES 
Hearsay, 801.306 
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Lawyer-client privilege, 
COUNSELORS 
Phvsician-Patient and Related 
` Privileges (this index) 
COUNTING RULE 


Impeachment of witnesses, CONVIC- 
tion of crime or adjudication of 


delinquency, 609.1 


COUNTY ORDINANCES 
Judicial notice, 902.03 


COURT-APPOINTED EXPERTS 
Generally, 702.9, 907.06 


COURTROOM 
DEMONSTRATIONS 


Relevancy (this index) 


CRAWFORD RULE 
Hearsay, constitutional law, 802.303- 
802.305 


CREDIBILITY 
Hearsay declarants, 908.06 
Impeachment of witnesses, persons 
who may impeach, 607.1 
CRIME, FURTHERANCE OF 
Lawyer-client privilege, 503.401 
CRIME VICTIM COMPENSATION 
PROCEEDINGS | 
Privileges, 905,14 


CROSS-EXAMINATION 
Expert and opinion testimony, 702.7 


Impeachment of Witnesses (this 
index) 


Scope, 611,2 
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Exhibits, 611.4 


DELINQUENCY ` 
Impeachment of Witnesses (this 
index) 
DEMONSTRATIONS 
Relevancy (this index) 


DEMONSTRATIVE EVIDENCE 
Relevancy (this index) 


DEPOSITIONS 
Hearsay (this index) 
Rulings on evidence, objections at 


depositions later used at trial, 
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DESTRUCTION OF EVIDENCE 
Relevancy, 401.8 


DIAGRAMS 
Relevancy, 401.5 


DIRECT EXAMINATION 
Expert and opinion testimony, 702.6 


DISCLOSURES 


Expert testimony, disclosure of ` 
underlying facts or data, 907.05 


Privileges (this index) 


DOCTORS 


Physician-Patient and Related 
Privileges (this index) 


*DOCTRINE OF CHANCES" 
Character evidence, other acts: 
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DOMESTIC PARTNERS 
Privileges (this index) 
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Hearsay (this index) 
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Character evidence, “election" of 
criminal defendant to use 


character to prove pro i 
404.401 A TASAN 


ELECTRONIC EVIDENCE 
Authentication and identification, 
901.2 
ELEMENTS OF CRIME 
Character evidence, other acts, 
404.709 


EMOTIONAL CONDITION 
Hearsay (this index) 
EMPLOYMENT 


Hearsay, ordinary agents, servants or 
employees; prior statements of, 
801.504 


ENGLISH PROFICIENCY 
Privileges, interpreters, 905.015 

EXCITED UTTERANCES 
Hearsay, 908.03(2) 

EXCLUSION OF WITNESSES 
Generally, 906.15 


EXHIBITION OF INJURIES 
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EXHIBITS 
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Elements of expert testimony, 
702.403 


Elicitation of expert methods, rea- 
soning and factual bases, 
702.6041, 702.6042 

Experience 

lay witnesses, 701.2 
specialized knowledge, 702.4035 

Expert witnesses, generally, 907.02- 
907.07 

Expository testimony, 702.602, 
702.4032 
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701.2 
police officers, 701.3 
property values, 701.4 
skilled lay observers, 701.2 
Mandatory use of expert testimony, 
702.3 
702.6042 


Personal knowledge, 
Police officers, lay witnesses, 701.3 
Presentation of expert testimony 
generally, 702.6 
case-specific information, 702.604 
direct examination, 702. 
elicitation of expert's methods, 
reasoning and factual bases, 
702.6041, 702.6042 
expository testimony and witness’ s 
specialized knowledge, 
702.602 : 
opinion testimony, 702.603 
personal knowledge, hypothetical 
questions and hearsay, 
702.6042 
qualifications, 702.601 
Privilege, 702.8 
Property values, lay witnesses, 701.4 
Qualifications, 702.601, 702.4031 
Reading of report by expert, 907.07 
Relevance, 702.5, 702.4031 
Reliability 
application of otherwise reliable 
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principles and methods, 702,4034 
Skilled lay observers, 701.2 
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Hearsay (this index) 


FAMILY RECORDS 
Hearsay, 908.03(13) 


FARMER ASSISTANCE 
PROGRAM 
COMMUNICATIONS 


Relevancy, 904.15 
FEDERAL AGENCY 
ADMINISTRATIVE RULES 
Judicial notice, 902.03 


FEDERAL PRACTICE 
Impeachment of Witnesses (this 
index) 


FEDERAL TAX RETURNS 
Privileges, 905.15 


FLIGHT 
Relevancy, 401.8 


FOREIGN COUNTRIES 
Authentication and Identification 
(this index) 
Uniform Judicial Notice of Foreign 
Law Act, 902.02 


FORFEITURE | 
Hearsay, forfeiture by wrongdoing» 
constitutional law, 802.305 
Lawyer-client privilege. 503.36 
FOUNDATION 
Expert and opinion testimony, 
702.401, 702.402 
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Hearsay, records of regulari ^ 
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Expert testimony, "gen Ml bea 
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Hearsay (this index) 
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Character Evidence (this index) 
GUARDIANSHIP 
Physician-patient and re] 
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Relevancy (this index) 
i HANDWRITING 
Authentication and Identification 
(this index) 
HARMLESS ERROR 
Rulings on evidence, 103.601 


“HASELTINE” RULE 


Impeachment of witnesses, character 
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index) 
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certificates, 908.03(12) 
records of regularly conducted 
activity, 803.603 
Character, reputation concerning, 
908.03(21) 
Children, audiovisual recordings of 
statements of, 908.08 
Co-conspirators, prior statements of, 
801.505 
Commercial publications, 908.03(17) 
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dence, 802.302 i 
stimonial hearsay, defined, 

802.: 
waiver and objections, 802.304 
Continuity of mental states, 8 1.306 
Crawford rule, constitutional law, 
802.303-802.305 
Credibility of hearsay declarants, 
908.06 


Death 
dying declarations, below 


unavailability of declarant, 
804.105 
Declarant, defined, 801.201 
Definitions 
generally, 801.2 
assertive conduct, 801.203 
declarant, 801.201 
out-of-court, 801.205 
statement, 801.202 ! 
testimonial hearsay, 802.302 
unavailability of declarant, 
804.101 
Depositions 
civil cases, 802.4 
criminal cases, 802.5 
Dying declarations 
generally, 908.045(3) 
constitutional law, 802.305 
Effect on listener, 801.304 
Emotional condition. Existing 
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condition, below ` | 
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es utterance, 908,03(2) 
xisting mental, TOP D NR 
cat condit 11 2A 
generally, 908,03(3) 
Hillmon doctrine, 803,302 
_ Statements of intent to prove later 
RAe in conformity? 
* 


te 


45112 
(Tp 2 
> Tit 11 i i 
SES TET 


Expert T and 
D 
FEX ius 
TT 7 D L : 
CHA i fo taomi 
Kä i; 


inion testimony, 


IN 


Index-10 


WISCONSIN Evingy 


HEARSAY —Cont'd 


PN nn dne assertio 
Family history 
judgments, 908.03(23) 
reputation, 908.03(19) 
statements, 908.045(5), 
908.045(5m) 
Family records, 908.03(13) 
Forfeiture by wrongdoing, 
constitutional law, 802,305 
Former testimony, 908.045(1) 
Foundations, records of regularly 
conducted activity, 803,603 
General history 
judgments, 908.03(23) 
reputation, 908.03(20) 
Health care provider records, 
908.03(6m) 
Hearsay within hearsay, 908.05 
Hillmon doctrine, then existing 
mental, emotional or physical 
condition, 803.302 
History 
family history, above 
general history, above 
personal history, below 
Identification, prior statements by 
.. witnesses and admissions by 
opposing party, 801.404 
Illness, unavailability of declarant, 
804.105 
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` Impeachment of hearsay declarants, 
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Implicit and explicit assertions, 
801.302 

Infirmity, unavailability of declarant, 
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constitutional law, 802,306 
Objections 
generally, 802.2 
constitutional law, 802.304 
failure to object, 802.2 

Ordinary agents, servants or employ- 
ees, prior statements of, 801.504 

Out-of-court, defined, 801.205 

personal admissions by opposing 
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judgments, 908.03(23) 

reputation, 908.03(19) 

statements, 908.045(5), 
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»xisting mental, emotional or 
physical condition, 803.302 
Stealth hearsay, lack of personal 
knowledge, 602.2 
Subsequent conduct, infe 
801.306 
Then existing mental, emotional or 
physical condition. Existing 
mental, emotional or physical 
condition, above 
Third-party records of regularly 
conducted activity, $03.602 
Trace theory, 801.307 
Truth of matter asserted, statements 
offered for, 801.301 
Unavailability of declarant 
generally, 908.04 
absence from hearing or trial, 
804.107 
death, illness or infirmity, 804.105 
definition, 804.101 
memory, lack of, 804.104 
privilege, claim of, 804.102 
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“psychological scarring,” 804.106 . 


refusal to testify, 804.103 
wrongdoing, unavailability result- 
ing from, 804.108 
Verbal acts or verbal parts of acts, 
801.303 
Vital statistics, 908.03(9) 
Waiver, constitutional law, 802.304 
Witnesses, records of regularly 
conducted activity, 803.603 
Wrongdoing 
forfeiture by wrongdoing, 
constitutional law, 802,305 
unavailability of declarant result- 
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Expert and opinion testimony, 
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IDENTITY AND IDENTIFICATION 
Authentication and Identification 
(this index) 
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Hearsay, unavailability of declarant, 
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Contradiction, impeachment 
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Conviction of crime or adjudication 
of delinquency 


generally, 906.09 
counting rule, 609.1 
federal practice, 609.2 
Counting rule, conviction of crime or 


adjudication of delinquency, 
609.1 


Credibility, persons who may 
impeach, 607.1 
Cross-examination 


character and conduct of witness, 
608.1 


persons who may impeach, 607.3 


prior statements of witnesses, 
613.3 


Delinquency. Conviction of crime or 
adjudication of delinquency, 
above 

Expert and Opinion Testimony 
(this index) 

Extrinsic evidence 

persons who may impeach, 607 ^ 
prior statements of witnesses, 
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conviction of crime or adjudication 
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generally, 608.4 
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IMPLIED WAIVER 
Lawyer-client privilege, 503.35 


IN LIMINE MOTIONS 
Rape shield law, 971.31 
Rulings on evidence, admission or 
exclusion of evidence, 103.206 


INADVERTENT DISCLOSURES 
Lawyer-client privilege, 503.36 
INDICTMENTS 
Juror as witness, 606.2 


INDISPUTABLE FACTS | 
Judicial notice, 201.3 


INEFFECTIVE ASSISTANCE OF 
COUNSEL 
Rulings on evidence, 103.8 ^ 
INFANTS RE 
Children and Minors (this index) 
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Privileges, claim of, 905.13 
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Expert and opinion testimony, 
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Impeachment of witnesses, character 
and conduct of witness, 608.3 


JOINT REPRESENTATION 
Lawyer-Client Privilege (this index) 


JUDGES 
Witnesses (this index) 
Writings, recordings and 
photographs, functions of judge 
and jury, 910.08 


JUDICIAL NOTICE 
Generally, 902.01-902.03 
Adjudicative facts 
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indisputable facts and their 
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Expert and opinion testimony, 
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Witnesses (this index) 


LANGUAGE 
Privileges, interpreters, 905.015 
Writings, recordings and 
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Lay opinion testimony, 701.3 
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LAWYER-CLIENT PRIVILEGE 
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Scope of privilege 0 T 
consultation with “lawyer acting 
in professional capacity, 
503.201 
corporate clients, 503.202 
third persons, representatives and 
joint representation, 503.204 


Third persons, “confidentiality ` 
requirement, 503.204 


Waiver of privilege, 503.5 
Work product, 503.5 
LAY WITNESSES 


Expert and Opinion Testimony 
(this index) 


LEAD 
Admissibility of results of dust test- 
ing for presence of lead, 901.055 


LEADING QUESTIONS 
Witnesses, 611.3 


LEARNED TREATISES 
Hearsay, 908.03(18) 


LEGISLATIVE FACTS 
Judicial notice, adjudicative facts, 
201.2 


LIABILITY INSURANCE 
Relevancy, 904.11 
LIE DETECTORS 
Polygraph Tests (this index) 
LIMITED ADMISSIBILITY 
Generally, 901.06 
Doctrine of limited admissibility, 
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Procedure, 106.2 
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THERAPISTS wé 
Physician-Patient and Rel 
Privileges (this index) H 
MARRIAGE AND SIMILAR 
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REPORTS 
Privileges, waiver by voluntary 
disclosure, 511,2 
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Refreshing Memory (this index) 


MENTAL CONDITION 
Hearsay (this index) 
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901.053 


MOVIES 
Relevancy, 401.4 


MULTIPLE HEARSAY 
Generally, 908.05 


MUNICIPAL ORDINANCES 
Judicial notice, 902.03 
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PERSONAL KNOW LEDGE 
Knowledge (this index) 


PHOTOGRAPHS 
Writings, Recordings and 
Photographs (this index) 


PHYSICAL CONDITION 
Hearsay (this index) 
PHYSICIAN-PATIENT AND 
RELATED PRIVILEGES 
Generally, 905.04 | 
Abused, neglected or injured child, 
504.406 
Commitment proceedings, 504.401 


Condition as element of claim or 
defense, 504.404 

Definitions, 504.1 

Examination by order of judge, 
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Juvenile matters, 504.410 

Paternity proceedings, 504.408 

Persons who may claim privilege, 
504.3 2 

Scope of privilege, 504.2- 

Waiver, 504.3 ) 

Wounds and burn injuries, reporting. 
of, 504.409 : 


PLACES i ' 
Character Evidence (this index) 


PLAIN ERROR 
Rulings on evidence, 103,7 ° - 


PLAN OR SCHEME | 


Character evidence, other a 
; + Fo 


POLICE 


(BOTAN ia 1 Ae 


Wisconsin Evingy 
CE 


POLICY 


Character evidence, other ac 
404.601 "raja 


POLITICAL VOTES 
Privileges, 905.7 


POLYGRAPH TESTS 


Impeachment of Witnesses (this 
index) 
Privileges, 905.65 


PRACTICE 


Character evidence, other acts, 
404.703 


PREGNANCY 


Rape shield law, showing of origin or 
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PRELIMINARY QUESTIONS 
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Admissibility, questions of, 104.1 
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Weight and credibility, 104.5 
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804.102 
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privilege 
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PROPERTY INTERESTS 
Hearsay (this index) 


PROPERTY VALUES 
Lay opinion testimony, 701.4 
“PSYCHOLOGICAL SCARRING” 


Hearsay, unavailability of declarant, 
804.106 


PSYCHOLOGISTS 
Physician-Patient and Related 
Privileges (this index) 


PUBLIC RECORDS AND 
REPORTS 
Authentication and identification, 
9015.7 
Hearsay (this index) 
Writings, recordings and 
photographs, 910.05 


PURPOSE OF RULES 
Generally, 901.02 


QUALIFICATIONS 


Expert and opinion testimony, 
702.601, 702.4031 | 
Witnesses, 601.1 


RAPE SHIELD LAW | 
Generally, 901.08, 971.31, 972.11 
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General ly, 904.01 -904. 16 
Admissibility of relevant e 
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constitutional right to present 


defense, 402.2 
irrelevant evidence, 904.0» 
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*Any tendency," 401.102 
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of prejudice, confusion 
of time, 403.1 iene 
Bribery, 401.8 


Character Evidence (this index) 
Charts, 401.5 
Civil settlement talk in criminal 
prosecutions, 408.2 
Collateral source rule, 401.10 
Compromise and offers to compro- 
mise 
generally, 904.08 
civil settlement talk in criminal 
- prosecutions, 408.2 
Concealment of evidence, 401.8 
Concept of relevancy. Definition of 
"relevant evidence," below 
Confusion. Prejudice, confusion or 
waste of time, exclusion on 
grounds of, below 
Consequential propositions, 401.101 
Constitutional right to present 
defense, 402.2 
Copies of statement of injured 
person, 412.2 
Courtroom demonstrations. Defini- 
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Crime victim information, 904.13 
Definition of “relevant evidence 
generally, 904.01 
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904.16 
Injuries, exhibition of, 401. 
Instrumentalities of crime O 


401.3 
Irrelevant evidence, 904.02 


Law enforcement personnel, state- 
ment of injured person taken by, 
412.3 

Liability insurance, 904.11 

Manufactured products, subsequent 
remedial measures, 407. 

Maps, 401.5 

Mathematical evidence, 401.9 

Mediation, communications in, 
904.085 

Medical and similar expenses, pay- 
ment of, 904.09 | 

“Missing witnesses,” 401.11 

Models, 401.5 

Movies, 401.4 

No contest plea offer, 904.10 

Objects of crime or wrong, 401.3 
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Offers to compromise. Compromise 
and offers to compromise, above 
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practice, 406.3... ooi 
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generally, 904.07 
manufactured produ 
ER 
Views, 401.7 
Waste of time. Prejudice, confusion 
or waste of time, exclusion on 
grounds of, above . 
Withdrawal of guilty plea, 904,10 
Withholding of evidence, 401.8 
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Expert and Opinion Testimony 
(this index) 
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Impeachment of witnesses, 906.10 


RELIGIOUS ORGANIZATIONS 
Hearsay, records, 908.03(11) 
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: STATEMENTS 
Generally, 901.07 
. Evidentiary status of additional evi- 
` dence, 107.2 
Rule of completeness, 107.1 
Written, recorded and oral state- 
ments, 107.1 
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Physician-patient and related privi- 
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Hearsay, 908.03(24) 


ROUTINE PRACTICE 
Relevancy (this index) 


RULE OF COMPLETENESS 


Remainder of or related writin BS Bi 
recorded statements, 107.1 


RULINGS ON EVIDENCE 
Generally, 901.03 
Curative admissibility, effects of evi. 
dentiary errors, 103.602 
Depositions later used at trial, objec- 
tions at, 103.205 
*Door opening," effect of eviden- 
tiary error, 103.602 
Effects of evidentiary errors 
generally, 103.6 
“door opening,” 103.602 
harmless error, 103.601 
plain error, 103.7 
strategic waiver and curative 
admissibility, 103.602 
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PREFACE 


2024 Supplement Se 

This supplement assesses all published appellate opinions on 

evidence law through April 2024. In addition, as explained in 

earlier prefaces, I have included select unpublished decisions 

that helpfully illustrate evidence law 1n action and which 

enlighten our understanding of evidence doctrine. Citation of 
such authority is governed by § 752.31(2). 


. 


authoritative in- 
publication was 


For the 2024-2025 supplement, the following developments 


"in a particular are especially noteworthy: 

or other profes- intrieaci « id "th -called third- 
iuvenes e The intricacies of “Denny evidence, the so-ca 
EE party perpetrator defense. § 404.719. | 


uid seek the ser- 


e The admissibility of *compromise evidence," which is 
normally precluded by § 904.08, to prove bias where par- 
ties settled claims and changed positions in a manner that 


ight Clearance prejudiced a non-settling party. § 408.1. 

610 ee e The application of the rape shield law in a child sexual 
D. ege abuse case regarding a variety of behaviors, some shielded 
to distribute and and others not (e.g., the victim’s use of birth control, her 


virginity). § 420.3. | : 

e Asignificant case that excludes testimony that essentially 
estimates the number of “false” sexual assault complaints, 
here offered by the prosecution to prove ostensibly that 
false complaints are rare. § 608.3. | : 

e A civil case that offers a master class on the introduction 
of out-of-court statements made by a decedent regarding 
survivorship interests in several bank accounts, featuring 
their use as circumstantial evidence of the declarant's 
state of mind, their admissibility under the present state 
of mind exception, $ 908.03(3), and the doctrine of “conti- 
nuity of mental states.” $ 801.806 and § 803.301 
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PREFACE 


2023 Supplement 
This supplement assesses all published appellate opinions on 
evidence law through April 9023, In addition, as explained in 
earlier prefaces, I have included select unpublished decisions 
that helpfully illustrate evidence law in action and which 
enlighten our understanding of evidence doctrine. Citation of 


such authority is governed by $ 152.31(2). 


There have been a number of significant developments in 
Wisconsin evidence law during the past year. Past prefaces to 
this supplement highlight some of the earlier, significant changes. 
For the 2023 supplement, the following developments are espe- 


cially noteworthy: 

e Ina blockbuster decision, the supreme court overruled 
twenty-some years of case law that had struggled to shape 
the so-called “Shiffra-Green” doctrine, which involved 
defense efforts to discover confidential treatment records 
relating to witnesses, especially in sensitive crimes cases. 
See 8 511.2, this supplement. State v. Johnson, 2023 WI 
39. 407 Wis.2d 195, 990 N.W.2d 174. 

e In product liability actions, the admissibility of recall evi- 
dence, subsequent changes to the product, and other ac- 
cident evidence to establish defects in the product; see S 
301.2, 8 403.1, and $ 407.3 (Vanderventer v. Hyundai). 


e The on-going challenge presented by other act evidence in 


criminal cases, including the inadequacy of limiting 
instructions and reversible error; § 404.601 and 404.604. 


e The expansive language of the rape shield statute, which 
excludes even evidence of the victim's lack of sexual 
contact with others before the assault; § 490.2 and S 

< Chig witnesses and the oath requirement; $ 603.1 and § 

e The Haseltine rule (one witness cannot comment on an- 
other witness's veracity); § 608.101. 

e Expert witness testimony in both civil and criminal cases; 
§ 702.9 and § 702,403 (various cases). 

e The cross-examination of an opposing expert with an 
inadmissible report, an on-going challenge present in both 
civil and criminal cases; §, 702.6042 as well as § 802.302 
and § 802,304, 


e Anew section on the rule permitting experts to read their 
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